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Minutes of the Fortieth meeting of the 

Advisory Committee on Assisted Reproductive Technology

AD20-86-5
Held on 28 September 2012 at Wellington Airport Conference Centre
Present 
John Angus (Chair)

Andrew Shelling (Deputy Chair) 

Karen Buckingham

Alison Douglass 

Mike Legge

Nikki Horne

Judy Turner 

Cilla Henry

In attendance

Carolyn Mason (ECART member in attendance)

Betty-Ann Kelly (ACART Secretariat)

Stella Li (ACART Secretariat)

Chris Wilson (ACART Secretariat)

1.
Welcome 

The meeting opened at 9.15am. 

The Chair welcomed attendees to the meeting, including Carolyn Mason from ECART. 

Members introduced themselves to Carolyn, who was attending her first ACART meeting.

2.
Apologies

No apologies were received. 

3.
Approval of the agenda

Members approved the agenda, and noted the addition of a late item.
4.
Declarations of interests
No conflicts were declared in regard to items on the agenda.  

5.
Minutes of ACART’s meeting of 13 July 2012

Members present at the meeting of 13 July 2012 considered the minutes. 

Members agreed to the minutes, subject to amending item 13b) to say that fertility services providers preferred, but did not require, egg donors to have completed their families.
Action
Secretariat to amend minutes in consultation with Nikki Horne and place finalised minutes on ACART’s website.

6.
Actions arising 

Members noted the status of actions arising from the July 2012 meeting.  
The Chair reported that the Ministry had agreed to support Nikki Horne’s attendance at the Fertility Society of Australia conference in Auckland in late October. 
The Chair reported that the Ministry of Health had given him copies of the Cabinet papers concerned with:

· the Guidelines on Extending the Storage Period of Gametes and Embryos
· ACART’s then forthcoming consultation on the proposed amendments to the Guidelines on Surrogacy Arrangements involving Providers of Fertility Services and Guidelines on Donation of Eggs or Sperm between Certain Family Members.
7.
Review of provisions in the surrogacy guidelines and family gamete donation guidelines – finalise guidelines
Members had been sent a bound copy of all submissions received and meeting notes. 
Members noted the Secretariat report on the consultation process, feedback on the proposed amendments, and issues for consideration.  

· ACART had completed public consultation on proposed amendments to the surrogacy and family gamete donation guidelines.
· There were 44 submissions and meeting notes received. This was made up of 30 submissions and 14 meeting notes.

· The majority of submissions agreed with ACART’s conclusion that the current guidelines discriminate on the basis of sex and sexual orientation, and that the discrimination is not justified.  Four submissions did not support changes to the surrogacy guidelines, and did not support the use of surrogacy arrangements regardless of the policy settings.  

The Chair was satisfied that ACART had carried out a consultation process in accord with ACART’s statutory obligations.  ACART had provided opportunities for interested parties to contribute through meetings and written submissions. 
Surrogacy guidelines
Members noted key issues in submissions:
· impact of eligibility criteria on lesbian couples

· impact of eligibility criteria on transgender and intersex individuals

· wording to capture the reasons justifying a surrogacy arrangement

· outcomes for children.
Impact of eligibility criteria on lesbian couples

Members noted that several submitters had argued that both women in a lesbian couples should not have to meet the definition of an “eligible woman”. Instead, the test should be applied only to the woman who had intended to become pregnant.

Members agreed to modify the proposed guidelines to require that where both intending parents were women, only one need meet the eligibility test.

Impact of eligibility criteria on transgender and intersex individuals

Members noted feedback from some submissions and from meetings with members of the transgender and intersex communities:

· the guidelines should take into account that while a person may have a womb, their gender identity may be male

· the guidelines should provide for people to self-identify.
Members agreed that the guidelines should include wording suggested by a staff member from the Human Rights Commission, to indicate that nothing in the guidelines was intended to discriminate on the basis of sex, sexual orientation or gender identity.

Wording to capture the reasons justifying a surrogacy arrangement
Members noted that several submissions sought clarity about the scope of the medical criteria applying to “eligible” women in the proposed guidelines.  While most submissions agreed that surrogacy should not be used as a matter of convenience, there was doubt about the boundary between convenience and need.
Members noted:

· in developing the proposed guidelines, ACART had taken a broad view of  health and wellbeing

· nevertheless, given the risks associated with surrogacy arrangements, the guidelines should be clear that surrogacy should be used only when justified.
Members agreed:
· the guidelines should include a Preamble and provisions setting out risks associated with surrogacy for adult parties and resulting children

· the guidelines should require ECART to be satisfied that there is a need for a surrogacy arrangement. 

· the guidelines should refer to physical and psychological health and wellbeing 
· the guidelines should require ECART to be satisfied that the proposed arrangement is the best or only opportunity to have a genetically related child. 
Outcomes for children

Members noted that submitters who did not support the proposals were concerned about perceived risks to children created from surrogacy arrangements.  One submitter argued that the standard to be applied to the welfare of children should be for children to flourish. 

Some submitters were also concerned about the limited research on outcomes for children raised by single men and male couples.
Members noted:
· the evidence has not identified any specific harms to children associated with parents who are single males or male couples 

· the application of a “flourishing” standard would set too high a benchmark – if applied generally to families, such a standard could discriminate on the basis of socioeconomic status
· instead, the standard to be applied should be the “reasonable” welfare standard: the same one that applies where children are born without assisted human reproduction 

· longitudinal research in the United Kingdom, led by Susan Golombok, is looking at outcomes for children in families created through assisted reproduction.  The children in this research are still relatively young, not yet adolescents.
· it is difficult to do controlled studies of outcomes for children born from assisted reproduction. Such studies require a control group, yet identifying a matching control group is challenging.  

· to deny access to assisted reproductive technology for particular groups (namely, single males and male couples) on the basis that the outcomes for the child will be harmful suggests that these groups pose a risk of harm to children.  However, many children are already raised in families which are parented solely by males. 
Members agreed that the amended guidelines should continue to provide for single men and male couples to apply to ECART to enter a surrogacy arrangement. 

Family gamete donation guidelines
Members noted that a number of submitters appeared to mistakenly assume that donated eggs or sperm could be sourced only from family members. While ECART and providers had a good understanding of the requirements in the HART Order 2005, there was scope to rewrite the Preamble in more accessible language.
Members also noted that where submitters supported amendments to the surrogacy guidelines, they also generally supported the proposed consequential changes to the family gamete donation guidelines. 

Members agreed to amend the proposed amended guidelines by: 

· rewriting the Preamble in a more accessible style
· including the same human rights statement as in the surrogacy guidelines

· adding after “unexplained infertility” a reference to the condition making egg/sperm donation appropriate. 

Actions
Secretariat to draft amended guidelines and circulate for members’ agreement. 
Secretariat to seek legal advice on the lawfulness of finalised guidelines agreed by members.

Secretariat to circulate a draft summary of submissions for members’ agreement.

Secretariat to draft a report for ACART to consult with the Minister of Health on the guidelines, and circulate the report for members’ feedback.

Chair to sign off completed guidelines and report, subject to there being no major issues to be resolved following circulation of the guidelines and report. 

8.
Issuing Guidelines on Extending the Storage Period for Gametes and Embryos – Secretariat update
Members noted a Secretariat report that the Guidelines on Extending the Storage Period of Gametes and Embryos have been formally issued to ECART, following a letter from the Minister advising that he supported ACART issuing the guidelines. The guidelines came into effect on 3 September 2012.

The summary of submissions had been sent to all submitters who had requested the summary, and would be placed on ACART’s website.

The Secretariat will work with the Minister’s office to arrange tabling of the Guidelines in the House. 

The Secretariat had prepared a paper about key themes in feedback received in consultation on the proposed guidelines, with ACART’s responses and decisions.  This was a new step in the process of developing and issuing guidelines, intended to provide transparency about ACART’s decisions.  Members agreed that the paper should be placed on ACART’s website. 

Actions

Secretariat to place on ACART’s website:

· the summary of submissions
· the document about key themes in consultation and ACART’s responses and decisions. 
Secretariat to arrange for the Guidelines to be tabled in the House.

9.
Import and export of human gametes and embryos
Members noted a Secretariat update reporting that ACART’s November 2012 meeting agenda will include an amended draft consultation document.

10.
Information for members
a) Ethical Framework 
Members noted the finalised Ethical Framework which included editorial changes to the document provided by Professor Gareth Jones.

Members agreed that the finalised Framework should be sent to Professor Jones for his information.

Members agreed to send the finalised Framework to ECART and the National Ethics Advisory Committee (NEAC) for their information. 

Members agreed that the Framework should be included in a handbook of information for members. 

Members agreed to defer discussion about the draft checklist, to support use of the Framework, until ACART’s November meeting.  The Secretariat was asked to provide an amended version to reflect a process (gathering of information) noted by Richard Randerson in his presentation in March 2011 to the training day for new ACART members. 

Actions
Secretariat to forward the finalised Ethical Framework to Professor Jones for his information and any comment. 

Secretariat to forward the finalised Ethical Framework to NEAC and ECART for information.

Secretariat to provide an amended checklist as requested for ACART’s November meeting. 

b) Embryology paper

Mike Legge and Andrew Shelling presented their paper “A Brief Guide to Human Pre-Implantation Development”.
Members thanked Mike and Andrew for their work. Members noted that the paper was a very useful explanation of the development of embryos and of types of research set out in Schedule 1 of the HART Act (prohibited actions). 

Members agreed that the paper should be included in a handbook of information for members. 

Members agreed to provide ECART with a copy of the paper for its information.

Action

Secretariat to forward a copy of the paper to ECART for its information.
c) Established procedures 

Members noted a table prepared by the Secretariat explaining established procedures from the HART Order 2005. 
Members agreed the table was a useful plain language resource for members, and should be included in a handbook for all members. 

Members agreed to share the table with ECART.
Action

Secretariat to forward a copy of the established procedures table to ECART for its information. 
11. 
Work programme
Members noted the status of projects on the work programme.
Members noted that the next stage of the review of eligibility criteria in guidelines will focus on embryo donation and donated eggs/donated sperm. That review will be informed by decisions in the first stage of work to review eligibility criteria in the surrogacy guidelines and family gamete donation guidelines.
Members noted that ACART’s work programme does not currently include work on the posthumous use of gametes.  The Guidelines for the Storage, Use, and Disposal of Sperm from a Deceased Man. developed by the former National Ethics Committee on Assisted Human Reproduction in February 2000, apply only to sperm. 
12.
Operations of HART Act
a) Report on ECART decisions
Members noted a Secretariat report on ECART’s decisions at its meeting of 19 July 2012.  
b) Development of contract for New Zealand-specific report based on   ANZARD report

Members noted a Secretariat report on progress with establishing a contract with the University of New South Wales for a New Zealand-specific report based on the Australia New Zealand Assisted Reproductive Database (the ANZARD report).  
The Secretariat provided a further update: the contract details have been finalised, the contract has been signed and the contract posted off to the University of New South Wales.
c) Annual Report 2011/12
Members noted the draft Annual Report 2011/12, which now includes an acknowledgement of the contribution of the former ACART Chair Professor Sylvia Rumball.  Members agreed to delegate to the Chair sign off of the finalised Annual Report. 

Actions
Chair to provide the Secretariat with feedback on the draft.

Secretariat to arrange editing and formatting before Annual Report 2011/12 is forwarded to the Minister.  
d) Potential ACART submission about Marriage (Definition of Marriage) Amendment Bill

Members noted a Secretariat paper about a potential ACART submission to the Government Administration Select Committee on the Marriage (Definition of Marriage) Amendment Bill. 

Members agreed that ACART would make a submission on the Bill.  The submission would not express a position on the merits of the Bill.  Instead the submission would be in the nature of information about research findings used by ACART in its review of the surrogacy guidelines.
Members agreed that the submission should be provided to the Minister for his information before it was forwarded to the Select Committee. 

Actions
Secretariat to draft a submission and letter to the Minister for circulation to members for agreement.

Secretariat to forward the finalised submission to the Secretariat of the Government Administration Select Committee by 26 October 2012. 
13.
Governance
a) Chairperson’s report

Members noted the Chairperson’s report:
· he had attended the Australasian Association of Bioethics and Health Law conference

· he had held 14 meetings during consultation on the proposed amended surrogacy and family gamete donation guidelines. The meetings included a hui.  He was of the view that ACART needed to consider more effective ways of consulting consumer groups.

· the hui had been successful in obtaining a perspective on current consultations and on Māori world views in light of ACART’s ethical framework 

· he had been asked to contribute feedback on nominations for forthcoming appointments to ACART.
b) Members’ reports

Karen Buckingham and Andrew Shelling presented reports on matters of interest to ACART from the European Society of Human Reproduction and Embryology Annual Meeting in Istanbul in July 2012. 
Alison Douglass and John Angus presented reports on matters of interest to ACART from the Australasian Association of Bioethics and Health Law Conference in Auckland in July 2012.  
Members thanked Karen, Andrew, Alison and John for their comprehensive and useful reports. 

Action

The Secretariat to draft letters for the Chair’s signature, forwarding the collated conference reports to the Ministry of Health and ECART for information. 
c) Proposed ACART meeting dates for 2013
Members noted a Secretariat paper with proposed meeting dates for 2013.

Action
Members to confirm with the Secretariat their availability on the proposed dates. 
Secretariat to circulate the finalised meeting dates to members. 

Secretariat to arrange venue bookings in accord with finalised dates. 
14.
Stakeholder liaison and relationships, including correspondence
Members noted correspondence with ECART, the Minister of Health and the Ministry of Health.

Members also noted general correspondence.
15.
Secretariat report to ACART
Members noted the Secretariat report and commented that the summaries of overseas news items were useful.
16.
Conclusion of meeting
The next ACART meeting is scheduled for 23 November 2012.  The meeting will be held in Wellington.

The meeting closed at 2.30 pm. 


